
We Canadians are entitled to plan our affairs
in  order to pay a minimum amount of tax.

This concept was reaffirmed yet again by the
Supreme Court of Canada in the recent Neuman1

decision.

Although tax plans are printed in black and white,
the risks ascribed to certain planning actions are
often not so clear.  Prudent advisors discuss those
risks in writing and describe to their clients the
potential consequences both positive and nega-
tive.

It is not surprising then that Customs Canada and
Revenue Agency considers such planning
documents relevant to their investigations,
particularly when the intention or knowledge of
the taxpayer is in issue (ie: in the context of the
possible application of anti-avoidance provisions
of the ITA).

Recent changes to s. 248 of the ITA have
broadened the definition of a “record” to include:
“an account, an agreement, a book, chart or table,
a diagram, a form, an image, an invoice, a letter, a
map, a memorandum, a plana plana plana plana plan, a return, a statement,
a telegram, a voucher and ananananany other thingy other thingy other thingy other thingy other thing
containing infcontaining infcontaining infcontaining infcontaining infororororormation,mation,mation,mation,mation, w w w w whether in wrhether in wrhether in wrhether in wrhether in writing oriting oriting oriting oriting or
in anin anin anin anin any other fy other fy other fy other fy other fororororormmmmm” .

These changes certainly seem to contemplate the
production of tax planning documents.

The real question to be asked is whether the
documents requested by C.C.R.A. are:

a) relevant to the tax liability of the
taxpayer or
b) necessary to verify compliance with the
ITA.

 Obviously, this must be addressed on a docu-
ment by document basis.

Even when the answer to either question is ‘yes’ it
is still possible to shield planning documents from
the scrutiny of C.C.R.A. provided adequate steps
are taken well in advance.

Our Courts have distinguished advice and

communications between taxpayers and accountants
and the same advice between taxpayers and lawyers.
Lawyer-client communications are considered
privileged while accountant-client communications
are not.  One can argue whether this should be so
but it is an undeniable fact.

Privilege can be extended to communications
between a lawyer and an accountant as agent of a
client or, alternatively, between the client and an
accountant as agent of a lawyer.2

Under common law, the solicitor-client privilege
extends to all confidential communications and work
product provided such privilege has not been
waived or lost.3

The right of privilege in respect of tax matters has
been modified by statute.  Section 232 of the Act
precludes the claim of privilege over “accounting
records of a lawyer”.  The true meaning of this
phrase has been the subject of some conflicting
case law.4   It is fairly safe to assume, however, that it
refers to the trust accounting records respecting the
taxpayer in question.5

Applying the same principles and assuming an
accountant/agent does not hold funds in trust for
the client, privilege will then extend to the
communications, books, records and documents
(regardless of their statutory definition) of an
accountant acting as agent of a lawyer or his client
so long as those communications, etc. are produced
for the purpose of assisting counsel to provide
advice to the client or in preparation for litigation.

However, privilege can be lost.  Communications
seen or heard by a third party are no longer
confidential and thus no longer privileged.
Although only the client may waive the privilege,
the waiver can be express or implied.  If a person
such as a tax adviser authorized to act on behalf of a
client discloses privileged information to C.C.R.A.
in the course of voluntary disclosure, during
negotiations with Appeals Division, or in the audit
process, privilege will be waived.
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A QUESTION OF PRIVILEGE
PROTECTING ACCOUNTANT/CLIENT COMMUNICATIONS
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A QUESTION OF PRIVILEGE
(CONTINUED)

“To maintain

the privilege,

scrupulous

care must be

taken not to

publish or

allow

communications

to be seen by

outside

parties.”

In order to maintain the privileged nature of
communications scrupulous care must be taken
not to publish or allow agency communication to
be seen by outside parties.
• Privileged communications should be kept

separate from non-privileged, preferably in a
separate marked file to which access is
restricted.

• Avoid photocopying of privileged documents.
Avoid mixing privileged and non privileged
matters in a document.

• Clearly address correspondence as “Privileged
and Confidential”.

• Consider retaining sensitive materials with the
client’s lawyer.

A final thought:  The maintenance of the agency
relationship and concurrent privileged status of
communications obviously comes with a cost.  The
client and tax advisors must consider carefully
whether the matters at hand warrant the extra
effort.
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Aclient of mine was recently tagged
by C.C.R.A. (Excise Tax Division) for

unpaid GST remittances and the consequent
interest and penalties by reason of his di-
rectorship in a corporation that had been
mothballed a number of years ago.  His ad-
visors at the time decided to let the corpo-
ration die a natural death.

Corporate Registry will strike a corpora-
tion from the register in the event two suc-
cessive annual returns are not filed.  This
corporate “euthanasia” is a common prac-
tice.  What the advisors failed to recognize,
however, was that without taking any active
steps to remove the client as a director,  they

were extending his liability until two years
after the corporation was struck1.  Had they
placed his resignation in the Minute Book
and filed a notice of the change with Cor-
porate Registry when the initial decision was
made, the time period during which the cli-
ent was liable as director would have expired
prior to re-assessment of the corporation.

Those advisors are now filing different
notices - to their E&O insurers.

The Moral?  When allowing a corporation to
die naturally always ensure its expiration is
painless.
1.     S. 323(5) Excise Tax Act


